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Opinlon No. JM-319

Dear Mr, Birmingham:

You inform us that you were appointed to fill an unexpired term
of the office of criminal district attorney of Cass County because of
the resignation of the elected officisl. You also inform us that you
requested, but were refused, a salary supplement in addition to the
salary you receive from the state under article 332b-4, V.T.C.S.
[hereinafter the Professional Prosecutors Act], from the Cass County
commissioners court, You request the supplement to compensate you for
civil work which in this case you performed for Cass County but which

is normally performed by a county attornmey. 1In that regard you first
ask:

Does the commissioners court have the discretion
to refuse [to compensate the criminal district

attorney for legal work performed as county
attorney]”

The office of Cass County criminal district attorney was created
by the legislature in 1955, See V.T.C.S. art. 326k-32, §1., Article
326k-32, section 3, V.T.C.S5., provides:

Sec. 3. It shall be the duty of the Criminal
District Attorney of Cass County, as herein
provided, o be in attendance upon each term and
all sessions of the District Court of Cass County
and all o! the sessions and terms of the inferior
courts of (Cass County held for the transaction of
criminal business, and to exclusively represent
the State cf Texas in all criminal matters pending
before said courts and to represent Cass County in
all matters pending before such courts and any
other court where Cass County has pending business
of any kird, nature or interest and in addition to
the specified powers gilven and the duties imposed
upen him by this Act, all such powers, duties and
privileges within Cass County as are now by law
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conferred or which may hereafter be conferred upon
the district and county attorneys in the variocus
counties and judicial districts of this State. He
shall collect such fees, commissions and perqui-
sites as are now or hereafter may be provided by
law for similar services rendered by district and
county attorneys of this State.

Thus, the criminal district attorney of Cass County is required t
perform duties which are -10rmally performed by both a district
attorney and a county attorney. Under the provisions of article
332b-1, V.T.C.S5., the commissioners court of Cass County had
permissive authority to pey 1its criminal district attorney any
compensation it deemed advieable in addition to the salary paid the
criminal district attorney ty the state. See Acts 1977, 65th Leg.,
ch. 742, §1, at 1866. Hovever, in 1983, the legislature amended
article 332b-4, section 2, V.T.C.S., the Professional Prosecutors Act,
to include the Cass County criminal district attorney in that act.
See Acts 1983, 68th Leg., ch. 789, §1, at 4624, eff. June 19, 1983.
Section 3 of the Professional Prosecutors Act provides:

]

Sec. 3. Each district attorney governed by
this Act shall receive from the state compensation
equal to 90 percent of the compensation that is
provided for a district judge in the General
Appropriations Act. Each commissioners court may
supplement the district attorney's state salary,
but shall in no event pay the district attorney an
amount less than the compensation it provides its
highest paid district judge. (Ewmphasis added).

V.T.C.S. art. 332b-4, §3. Accordingly, we conclude that the
Professional Prosecutors Act is controlling in your situation.

In response to your first question, we believe that the Profes-
sional Prosecutors Act authorizes the Cass County commissioners court
to refuse to compensate the criminmal district attorney for legal work
performed as county attorney. Cass County does not have an office of
county attorney. The cririnal district attorney 1is requlred to
perform those duties along vith his duties as a criminal prosecutor.
See V,T.C.S. art. 326k-32, 43; Tex. Const., art. 5, §21; Neal v.
Sheppard, 209 S.W.2d 388, 3¢C (Tex. Civ. App. - Texarkana 1948, writ
refidi.

However, article 332b-{, section 3, V.T.C.S., as quoted above,
permits the commisgioners couart to supplement the district attornmey's
state salary. We also note that article 332b-4, section 3, V.T.C.S.,
provides that a commissioncrs court "may" supplement the district
attorney's state salary. That term generally creates a discretiomnary
and not a mandatory function. See Matter of Estate of Minnick, 653
$.W.2d 503 (Tex, Civ. App. — Amarillo 1983, no writ). To construe the
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term "may"” in this context as discretionary would be consistent with
section 6, which implies that the local supplementation of the
district attorney's salary :is not necessary to give effect to the
purpose of the statute. V,.T[.C.S. art. 332b-4, 56. Thus, the C(ass
County commissioners court nay refuse to supplement the salary of the
criminal district attorney, even though his duties include civil work
normally performed by a courty attorney.

You next ask:

Does the commissioners court have the discretion
to set any amount, i.e., a dollar a year, or must
it pay a realistic amount consistent with the
duties performed?

As 1ndicated above, the Professional Prosecutors Act is con-
trolling as to the compensation of the criminal district attorney in
Cass County. The only provision in the act establishing a criterion
as to the amount of salary supplement the commissioners court may
provide the criminal district attormey is found in section 3, which
provides in part:

Each commissioner; court may supplement the dis-
trict attorney's state salary, but shall in no
event pay the district attorney an amount less
than the compensation it provides its highest paid
district judge. (Fmphasis added).

V.T.C.8, art. 332b-4, §3. Thus, the minimum amount the commissioners
court may supplement is set by the amount it determines to supplement
the salary of its highest psid district judge.

You inform us that Cagss County has only one district judge and
that the only supplement by the commigsioners court to the judge's
state salary is $100.00 pexr month for serving as a member of the
juvenile board. This office has previously held that, in computing a
district attorney's supplementary salary, a county must include any
supplement it pays district judges for services on the juvenile board.
See Attornmey General Opinion MW-87 (1979). Therefore, we conclude
that, should the Cass County commissioners court decide to supplement
the criminal district attoraey's state salary under the circumstances
you describe in your requast, it must provide him not less ‘than
$100.00 per month.

SUMMARY

Article 332b-4, section 3, V.T.C.S5., does not
require a commissioners court to supplement the
salary of a criminal district attorney whose
duties include lepal work normally performed by a
county attorney in counties having the official,.
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Article 332b-4, section 3, V.T.C.S., does require
a minimum amount by which a county commissioners

court may supplenent the
criminal district sttorney.
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